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ARGUMENT 1 
I. T H E QUESTION O F W H E T H E R MR. GIESE HAD THE MENTAL 
INTENT T O COMMIT A N ASSAULT IS A QUESTION OF FACT T H A T 
SHOULD BE RESOLVED BY A JURY. 
A. Controlling precedent holds that questions of competency are questions 
of fact that should be left to a jury. 
In its responsive brief, the State has argued that the question of whether an 
attacker had the requisite mental state to commit a tort is not a question of fact, but is 
instead "a legal conclusion" that is appropriately resolvable on motion for dismissal. 
Appellee's Br. at 4. This assertion is incorrect. 
As was discussed in the Wagners5 opening brief, the complaint alleged that Mr. 
Giese "lacked sufficient understanding or capacity to be responsible, as a matter of law, 
for breaching any standard of care relating to any negligent or intentional tort." 
(Attachment A) (emphasis added). It is well accepted that, for purposes of a dismissal 
!The State notes in its brief that the Wagners have cited to the most recent version of the 
applicable statute, see Appellee's Br. at 3 n.l, and implies that this reference is somehow 
incorrect. Appellate courts, however, have routinely cited to the most recent version of a statute 
where there have been no substantive changes since the time of the incident in question. See, 
e.g.. State v. Corbitt 2003 UT App 417, ff n.l, 82 P.3d 211 ("In 2002, the Utah Legislature 
amended and renumbered [the relevant section]. These changes do not affect the substance of 
our analysis. Therefore, for convenience, we cixe to the current version of the statute."). 
The injury in this case occurred in 2001. A comparison of the Governmental Immunity 
statute then in effect with the version that is currently in effect shows that though there have been 
certain changes in terms of numbering and structure, the Legislature has not altered the substance 
of the relevant provisions. Compare Utah Code Ann. § 63-30-10(2) (2001) with Utah Code Ann. 
§ 63-30d-301(4) to -(5) (2004). Thus, for convenience, the Wagners will continue to refer to tie 
current version of the statute. 
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analysis, the courts are required to accept all "allegations" made in the complaint as 
true. In Miller v. Weaver. 2003 UT 12, 66 P.3d 592, this Court specifically noted that 
"[s]ince the party moving to dismiss a complaint admits the facts as alleged and 
challenges the complainant's right to relief based on those facts, we accept the material 
allegations of the complaint as true." IcL at \2 (emphasis added); accord Nilsen-Newey 
& Co. v. Utah Resources Intl . 905 P.2d 312, 313 (Utah Ct. App. 1995); Richards 
Irrigation Co. v. Karrem 880 P.2d 6. 9 (Utah Ct. App. 1994). 
The initial question here, then, is whether the Wagners5 claim that Mr. Giese 
lacked the mental capacity to breach "any standard of care" relating to "any negligent 
or intentional tort" is a fact-based "material allegation." Though the State has asserted 
that this is a "legal question," the State has not cited any decision where a Utah court 
has referred to this as a legal question. This absence of authority is striking, 
particularly when contrasted with the Utah authority offered by the Wagners holding 
that questions of capacity are fact questions that are appropriately left for the jury. See 
Appellants' Br. at 14-15 
In attempting to distinguish the authority cited by the Wagners on this point, 
the State first argues that Mann v. Fairbourn, 366 P.2d 603 (Utah 1961), is inapplicable 
because it was a negligence case, not an intentional tort case. See Appellee's Br. at 23 
n.7. This distinction, however, is irrelevant for the purposes at hand. Though Mann 
was a negligence case, see 366 P.2d at 606, one of the issues the court addressed there 
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was the specific question of whether the child tortfeasor had the ability to form the 
intent required for the negligent tort at issue. See id. In considering that specific 
question, the Mann court clearly held that "the capacity or incapacity of a child is a 
factual inquiry and the test to be applied is that applicable to any other question of 
fact." Id Importantly, the State has offered no authority to suggest that capacity 
decisions based on a tortfeasor's status as a minor are treated differently by the courcs 
than capacity decisions that are based on a tortfeasor's mental incompetency. 
The State's purported distinction is further weakened by the decision of the 
Utah Court: of Appeals in Doe v. Doe. 878 P.2d 1161 (Utah Ct. App. 1994). In Doe, a 
child tortfeasor was charged with having negligently committed sexual abuse of 
another child. Id at 1162. On motion for dismissal, the trial court had held that the 
abuse was intentional and thus dismissed the negligence claim. IdL The court of 
appeals disagreed, and instead ruled that the inquiry as to whether a tortfeasor had the 
mental intent to have committed a particular tort "remains primarily factual in 
nature." Li at 1163 n.2 (emphasis added). As a result, the court of appeals remanded 
the case to the trial court for consideration of the plaintiffs negligence claim. 
As acknowledged by the State, the federal courts in Gibson v. United States, 457 
F.2d 1391, 1396 (3d Cir. 1972), and Moffitt v. United States. 430 F.Supp. 34, 38 (E.D. 
Tenn. 1976), also definitively held that questions of competency present issues of fact 
that should be left to the jury. The State attempts to distinguish this authority by 
o 
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citing the decisions in Miele v. United States, 800 F.2d 50, 53 (2d Cir. 1986), and 
Spaulding v. United States. 621 F.Supp. 1150, 1154 (D. Me. 1985). The persuasive 
strength of this authority, however, can be distinguished on at least two different 
levels. First, the differing authority cited by the State and the Wagners comes from 
different federal jurisdictions. At most, the State's reference to Miele and 
Spaulding simply highlights that there is a legitimate split of a authority in the federal 
courts. In such an instance, neither line of authority overrules or outweighs the other, 
thus leaving it up to this Court to determine which argument is more persuasive. 
Second, the discussions of the capacity question in both Miele and Spaulding 
were based at least in part on the broad scope of the assault and battery exception that 
was then applicable. See Miele, 800 F.2d at 52-53 (holding that the questions of 
capacity in that case were ultimately irrelevant because "the government has declined 
to expose itself to liability for" an attack by a non-employee); Spaulding, 621 F.Supp. 
at 1154 (holding that "no semantical recasting of events can alter the fact that the 
battery was the immediate cause of . . . death and, consequently, the basis of [plaintiffs 
claim]"). The validity of this such broad interpretations, however, was called into 
question by the United States Supreme Court in Sheridan v. United States, 487 U.S. 
392 (1988). In Sheridan, the Court noted that the Governmental Immunity statute's 
waiver of immunity for negligence, but not for intentional torts, indicates that liability 
should be allowed where an act of negligent supervision facilitates an eventual assault. 
4 
IcL at 402-03. Thus, 
[i]n a case of this kind, the fact that Carr's behavior is characterized as an 
intentional assault rather than a negligent act is also quite irrelevant. If 
the Government has a duty to prevent a forseeably dangerous individual 
from wandering about unattended, it would be odd to assume that 
Congress intended a breach of that duty to give rise to liability when the 
dangerous human instrument was merely negligent, but not when he or 
she was malicious. 
Id. at 403 (emphasis added). 
What we are left, then, is the fact that prior Utah cases have definitively held 
that the question of whether a tortfeasor had the capacity to commit a particular toil 
is one that is properly left to the fact finder. This is the rule that should be followed 
here, and this Court should therefore hold that the court of appeals ruling was in 
error. 
B. The mental competency of a tortfeasor should not be used as a shield that 
absolves the State of liability. 
The State next asserts that the issue here is whether "immunity under section 
63-30-10(2) applies even where a battery is committed by a mentally incompetent 
person." Appellee's Br. at 12 (subheading B.). In a limited sense, it would be true that 
the assault and battery exception would be applicable if it could be shown that a 
mentally incompetent had in fact committed battery. 
Under the procedural posture of this case, however, the issue here is not nearly 
so limited. As discussed above, this is a case where the early dismissal has prevented 
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the Wagners from ever obtaining an actual adjudication as to whether Mr. Giese has 
the capacity to form the requisite mental intent, or as to whether Mr. Giese had the 
requisite mental intent during his attack on Mrs. Wagner. Not only have the Wagners 
been unable to present these questions to a jury, but the premature nature of the 
dismissal has also prevented them from conducting any discovery regarding the issues. 
To this date, no depositions have been taken of Mr. Giese's caretakers or doctors 
regarding the precise nature of his mental impairment. No discovery has been 
conducted that would allow the Wagners to examine his medical records in an effort to 
properly understand his mental condition. No observations or interviews have been 
allowed of Mr. Giese himself regarding the events in question. In short, the trial 
court's decision to dismiss this litigation before any discovery had been conducted 
regarding Mr. Giese's mental capabilities has left the parties and the courts unable to 
do anything but speculate as to what he is and is not mentally capable of 
comprehending or intending, and has further left the parties unable to conduct any 
investigation as to what exactly was going through his mind when he attacked Mrs. 
Wagner. 
Because of this, the question before this Court is really not whether the assault 
and battery exception applies "even where a battery is committed by a mentally 
incompetent person." Rather, the question in this case is whether there can ever be a 
situation where a mentally incompetent person is so impaired that he or she cannot 
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form the intent necessary to commit an assault or battery. If such a scenario might 
ever exist, then the decision of the court of appeals is in error and should be reversed. 
Thus, when the State argues that the Wagners are asking for the creation of "an 
exception" to section 63-3Od-301(5), the State is missing the point. The Wagners are 
not asking this Court to create a "mental incompetency" exception to the statute. 
Rather, the Wagners are simply suggesting that the statute be read according to its own 
express terms. If the statute calls for immunity in cases of "assault" or "battery," and if 
the accepted law of assault and battery requires some showing of some mental intent, 
then the logical conclusion is that the statute simply does not apply to situations where 
the assailant did not or could not have the requisite intent. As discussed in the 
Wagners' opening brief, the Legislature is presumed to have used the words "assault" 
and "battery" deliberately, and could certainly have used broader, more inclusive 
wording had it so intended. It did not do so, thereby indicating that a fact-based 
inquiry into the precise mental state of a tortfeasor is warranted-even in cases where 
the Governmental Immunity Act is implicated. 
It is therefore the State that is attempting to create an exception to accepted law 
in this case. Specifically, the general rule of our system is that a person cannot be 
deemed to have had the intent to commit an intentional tort until a finder of fact has 
been presented with the evidence and has determined that the tortfeasor did have the 
necessary intent in that case. In this case, however, the State contends that a trial 
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regarding Mr. Giese's mental state at the time of the attack is unnecessary because of 
the general rules holding that mentally incompetent persons can be held liable for their 
intentional torts. 
Though it may be true that mentally handicapped persons can (under certain 
circumstances) be held liable for their intentional torts, that does not mean that 
mentally handicapped persons must be held liable for committing an intentional tort 
in all cases. Like other citizens, mentally handicapped persons are allowed to present 
conflicting evidence to a finder of fact showing that they didn't actually have the 
requisite intent during that particular incident-whether due to the effects of their own 
particular long-term mental condition, whether due to a short term psychotic or 
physiologic episode, or whether due to some other circumstance that was unique to 
that particular moment. 
The State has thus used Mr. Giese's incompetency as a shield throughout the 
pendency of this litigation. By arguing that a mentally handicapped person can 
sometimes form the requisite mental intent, the State has been allowed to avoid having 
to even address the question of whether Mr. Giese formed the requisite mental intent 
in this particular case. Taken to its logical conclusion, the State's approach creates a 
construct wherein a person's mental handicap now actually makes it unnecessary to 
engage in a fact-finding inquiry regarding his or her mental intent in any case involving 
an alleged intentional tort. In essence, the exception that would be created under the 
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State's analysis would not be a mental incompetency exception to the Governmental 
Immunity statute. Rather, the exception that would be created here would be a 
mental incompetency exception to the intentional tort law's general requirement of 
proof of intentional conduct. 
Such a result would be plainly contrary to settled law and would unnecessarily 
remove such questions from the ultimate fact finder. In short, though a mentally 
handicapped person may be able to commit an intentional tort, it does not follow that 
a mentally handicapped person must have committed the intentional tort in any 
particular instance. Instead, this Court should recognize that there multiple scenarios 
in which one person could strike another without necessarily possessing the mental 
intent necessary to commit an intentional tort. Whether due to long-term or short-
term mental impairment, uncontrollable physical convulsion, or some other such 
circumstance, the result can and should be the same: that the un-intending actor 
simply cannot be said to have committed an assault or battery, and the protections 
offered to the government by the assault and battery exception are therefore 
inapplicable., It is for this reason that the dismissal below was incorrect.2 
2
 Finally, the State also contends that "Plaintiffs do not dispute that if the attack had been 
committed by a mentally competent person, their claims would be barred by" the assault and 
battery exception. Appellee's Br. at 8. This statement is simply untrue. In section III of the 
Wagners' opening brief, the Wagners very directly argued that a plain language reading of the 
assault and battery exception would render the exception inapplicable to this case, regardless of 
mental competency. In section IV, the Wagners further argued that the exception should be 
deemed inapplicable to cases where the assailant is not a government employee, regardless of 
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mental competency. After the Wagners had filed their opening brief, however, this Court granted 
the State's motion to strike these issues from this appeal. While this Court's order certainly 
precludes any substantive consideration of these arguments at this time, the State's revisionist 
(mis)characterization of the Wagners' position is disingenuous and misleading. 
In addition, the State has also attempted to take unfair advantage of this Court's order by 
repeatedly discussing and relying on the very authority that was at the heart of the challenged 
sections of the Wagners' brief For example, the State leads into its substantive analysis by 
encouraging this Court to follow its pattern of "broadly and consistently" interpreting the assault 
and battery exception. See Appellee's Br. at 11. In support, the State has offered a seven-case 
string citation (complete with parentheticals) that references the cases where the assault and 
battery exception has been "broadly and consistently" applied. This full page citation is 
significant on two levels. First, the express argument of the stricken sections of the opening brief 
was that the "broad and consistent" interpretation given to the assault and battery exception is 
erroneous and should be overturned. Second, six of the seven cases referenced in the string cite 
were expressly identified by the Wagners as having been wrongly decided. See Appellant's Br. 
at 16, 32-33. 
The State's reliance on the challenged arguments is made even more clear on pages 12-13 
of its brief, wherein it argues that Higgins v. Salt Lake County, 855 P.2d 231 (Utah 1993), 
supports the proposition that mental competency has no bearing on an assault and battery 
exception case. In so arguing, the State relies on this Court's statement in that case that the 
assault and battery exception was applicable because the plaintiffs injuries "all stem from 
battery." Appellee's Br. at 12. When read in context, however, it is clear that the quoted 
language from Higgins has nothing to do with its discussion of mental competency at all. As 
noted by the Higgins court itself, that particular portion of the opinion was written in response to 
the question of whether the assault and battery exception "preserve[s] immunity for injuries 
arising from an assault or battery if the assailant is not a governmental employee." Higgins, 855 
P.2d at 240. In holding that the assault and battery exception preserves immunity in such cases, 
the Higgins court first noted that "[w]hen we have considered claims that the state's negligence 
permitted an assault by a person who was not a state employee, we have held uniformly that the 
state is immune." Id at 240 (emphasis added). The court then stated that the prior assault and 
battery exception cases 
bar[ ] suit against a governmental entity for injuries alleged to have been caused 
by negligence that results in an assault or battery, whether or not the assailant is a 
government employee. Here, the injuries alleged to flow from the negligence of 
the governmental defendants all stem from a battery. . . . Consequently, [the 
assault and battery exception] bars this action. 
Higgins, 855 P.2d at 241 (State's quoted language in bold). 
Thus, by its express terms, the language from Higgins that was relied on by the State was 
offered by the court as explanation for two separate propositions: (1) that a negligent supervision 
claim against the government is barred by the assault and battery exception if the supervision led 
to an attack, and (2) that the status of the assailant as a non-governmental employee does not 
impact the assault and battery analysis. Importantly, the first issue was the subject of section III 
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H. CONTRARY T O THE STATE'S ASSERTIONS, T H E QUESTION 
OF W H I C H INTENT STANDARD GOVERNS ASSAULTS A N D 
BATTERIES IS SIMPLY N O T BEFORE THIS C O U R T . 
The State's principal argument before this Court appears to be that the mental 
intent required to commit an assault or battery is simply the intent to "cause contact 
' with another," and that the minimal nature of this intent-requirement is such that the 
court of appeals could have properly assumed that Mr. Giese had that intent. This 
Court should reject this argument on two grounds: first, it was not considered below 
and is therefore not subject to certiorari review, and second, its resolution is not 
necessary in the case at hand. 
A. This issue was not decided by the court of appeals. 
In Coulter & Smith. Ltd. v. Russell 966 P.2d 852 (Utah 1998), this Court held 
that "[rjeview on certiorari is limited to examining the court of appeals decision/5 L i 
at 856; accord DeBry v. Noble. 889 P.2d 428, 443 (Utah 1995); Butterfield v. Okubo . 
of the Wagners' opening brief, and the second issue was the subject of section IV. A similar 
conclusion is reached when the quotes taken from Malcom v. State, 878 P.2d 1144 (Utah 1994), 
are read in context. See id at 1146-47. 
The State tries to have it both ways. After successfully arguing that the Wagners should 
not be allowed to challenge the scope of the assault and battery jurisprudence, the State has then 
submitted a brief that relies on the fact that the prior assault and battery exception cases focus on 
uthe result, not the circumstances" of an attack. See, e.g.. Appellee's Br. at 13. The Wagners 
respectfully suggest that the State's reliance on Higgins, Malcolm, and the other cases 
referencing the broad assault and battery jurisprudence is simply unwarranted given this Court's 
prior order preventing the Wagners from engaging in a similar discussion. Should this Court 
determine, however, that this jurisprudence is in fact relevant to the disposition of this case, the 
Wagners respectfully request leave to file a supplemental brief refuting the validity of that 
authority. 
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831 P.2d 97, 101 n.2 (Utah 1992). As the cases consistently indicate, this Court avoids 
considering issues on certiorari that were not addressed in the court of appeals ruling. 
In arguing that this Court should apply the battery standard set forth in Tiede 
v. State, 915 P.2d 500 (Utah 1996), the State now argues tliat the standard set forth In 
Matheson v. Pearson, 619 P.2d 321 (Utah 1980), is the incorrect one and should thus 
be overturned. See Appellee's Br. at 17 (asking this Court to "reject Matheson's intent 
standard in favor of the Restatement standard"). In so arguing, the State notes that 
Matheson "was not cited by this Court in Tiede or in any other of this Court's 
published decisions" and thus asserts that Matheson "has fallen into disuse and should 
be disregarded." Appellee's Br. at 16, 20. 
As a threshold matter, the statements regarding Matheson having "fallen into 
disuse" are misleading. Though it is true that Matheson has not been cited by this 
Court-ie the Utah Supreme Court-the Matheson decision has nevertheless been cited 
with approval by the Utah Court of Appeals, the Tenth Circuit Court of Appeals, and 
the federal district courts in Utah. See, e.g., Gallagher v. Neil Young Freedom 
Concert, 49 F.3d 1442, 1446 n.2 (10th Cir. 1995); Allstate Ins. Co. v. Patterson, 904 
F.Supp. 1270, 1283-84 (D. Utah 1995); Walter v. Stewart, 2003 UT App 86, 131, 67 
P.3d 1042; DoevJDoe, 878 P.2d 1161, 1163 n.l (Utah Ct. App. 1994); White v. 
Blackburn, 787 P.2d 1315, 131647 (Utah Ct. App. 1990). Given these decisions, it is 
clear that Matheson is still good law and that it has certainly not "fallen into disuse" by 
12 
the courts as was suggested by the State. 
More importantly, however, the State has not demonstrated that the court of 
appeals even considered the differences between the two battery standards, let alone 
established that the court went so far as to overrule this Court's prior decision in 
Matheson. The State makes a de facto concession of this point on page 13 of its brief, 
wherein it only asserts that the court of appeals had "implicitly agreed with the 
defendants5 position" regarding the applicable intent standard. Appellee's Br. at 13 
(emphasis added). Importantly, the State has at no point alleged that there was an 
express consideration of the differing standards by the court of appeals. 
A review of the court of appeals ruling, however, makes it clear that the court 
of appeals simply did not agree with the standard set forth in Tiede-either implicitly 
or explicitly. It is highly significant in this regard that the court of appeals decision did 
not cite or even refer to Tiede for any proposition at any point in the decision. 
Similarly, the court of appeals also failed to cite or refer to the Restatement standard 
that is also relied on by the State. Given this total absence of reference, it is difficult to 
understand how exactly the court of appeals can be said to have "endorsed" the 
Tiede/Restatement standard in any way at all. 
When looking at the exact text of the ruling, it is therefore significant that while 
the court of appeals wholly failed to even mention the Tiede standard, it did choose to 
cite and refer to the Matheson standard in the course of its opinion. See Attachment B 
13 
at f 7. In the one paragraph of its decision wherein it ruled on the question of intent, 
the court of appeals quoted the Matheson standard and then applied it to the facts of 
this case, therein holding that "Giese committed an assault and battery [under the 
Matheson standard] because he created a 'substantial certainty that harm would result5 
when he acted violently, took Wagner by her head and hair, and threw her to the 
ground." Attachment B at \7 (quotingMatheson, 619 P.2d at 322). Importantly, the 
court of appeals did not then challenge that standard at any point in that paragraph or 
in any other paragraph of the decision. Thus, rather than rejecting Matheson, the 
court of appeals decision actually acts as an endorsement of its continued validity.3 
As was extensively discussed in the motion to strike that has already been filed 
and ruled on in this case, a litigant is not allowed to raise issues in a brief before this 
Court that were not specifically addressed in the petition for certiorari. Had the State 
wanted to challenge the continued vitality of the Matheson standard, or had the State 
wanted to challenge the court of appeals' reliance on that standard, then it was 
incumbent on the State to request review of those issues via a cross-petition for 
certiorari. See generally Utah R. App. P. 48(d). The State did not do this, however, 
3It is further significant in this regard that the court of appeals' ultimate dismissal 
of the action was therefore not based on a rejection of Matheson, but rather on its 
belief that the Matheson standard for intent could simply be avoided because of the 
broad interpretation that has been given to the assault and battery exception in prior 
cases. See Attachment B at Hf7-9. 
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and the issue of whether Matheson is still good law is thus not properly before this 
Court. 
B, This issue is not relevant to the proper disposition of this case. 
Even if this Court does determine that the court of appeals did implicitly raise 
the issue of the appropriate battery standard, it is still clear that this issue is not 
relevant to the argument that has been raised by the Wagners. As discussed above, the 
Wagners' complaint affirmatively alleged that Mr. Giese lacked the capacity to commit 
"any" "negligent or intentional tort." As was also discussed above, this Court is 
required to assume that this allegation is true for purposes of dismissal. In fashioning 
such an extensive argument regarding the relative merits of the differing battery 
standards, the State has overlooked the fact that the language used in the Wagners5 
complaint was broad enough to exempt Mr. Giese from liability under any battery 
standard. Thus, regardless of whether the assault and battery standards set forth in 
Matheson, Tiede, or even some undefined middle approach control, the express 
language of the Wagners' complaint still affirmatively alleges that Mr. Giese does not 
have the capacity to satisfy that particular standard. 
The ultimate failing of the State's argument is that it glosses over the fact that 
even its own chosen standard still requires some showing of conscious intent. It is this 
requirement of conscious intent-however minimal it may be-that categorizes the torts 
of assault and battery as "intentional torts" and thus distinguishes them from those 
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torts that are deemed to be torts of negligence. It is for this reason that the 
hypothetical situations involving the epileptic driver, the heart attack stricken laborer, 
or the heatstroke-suffering lineman all become relevant to this analysis. See 
Appellants' Br. at 13. In each of these cases, the harmful touching was not caused by 
any conscious intent, and would therefore appropriately be considered only as 
negligent torts. Similarly, the Wagners have affirmatively alleged that Mr. Giese did 
not form a conscious intent to commit an intentional tort, and that he is thus no 
different in intent from any of the actors in the above listed hypothetical. 
As discussed above, however, Utah law requires the court to accept all material 
allegations set forth in the complaint as true, and the court of appeals was therefore 
required in this case to accept as true the Wagners' unequivocal assertion that Mr. 
Giese lacked the mental capacity to commit any negligent or intentional tort. Thus, 
regardless of whether Matheson or Tiede applies, the result is still the same: dismissal 
was inappropriate.4 
4Though an extensive discussion of the State's preferred standard is not necessary here, it 
is worth pointing out that the policy implications behind the separate standards are nowhere near 
as black and white as the State suggests. Under the State's "intent to cause contact" standard, for 
example, a child who slipped on a patch of ice and reached out to steady herself on a friend's arm 
could be sued for assault and battery on the grounds that she "intended to cause contact." 
Though it might be argued that a negligence suit would be warranted in such a case (on the 
ground that it was reckless for her to reach out, knowing that her friend might also be on slippery 
ground), it would be unduly harsh to suggest that the falling child could be held liable for having 
committed an assault or battery. Regardless, this issue was not addressed below, was not 
preserved by the State in any cross-petition for certiorari, and is thus not before this Court at this 
time. Any ruling on the question should be reserved for a case in which both parties have briefed 
it and where a lower court has actually issued a reviewable ruling on the merits. 
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CONCLUSION 
For the foregoing reasons, this Court should overturn the court of appeals' 
ruling. 
DATED this 'ZT day of January, 2005. 
t) A~£^r- D. E)Mr[D LAMBERT, <5^ 
LESLIE W. SLAUGH, and 
RYAN D. TENNEY, for: 
HOWARD, LEWIS & PETERSEN 
Attorneys for Appellants 
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IN THE FOURTH JUDICIAL DISTRICT COURT OF UTAH COUNTY 
STATE OF UTAH 
TRACY D. WAGNER and ROBERT W. 
WAGNER, 
Plaintiffs, 
vs. 
STATE OF UTAH. UTAH 
DEPARTMENT OF HUMAN 
SERVICES, and UTAH STATE 
DEVELOPMENT CENTER, 
Defendants. 
COMPLAINT 
Case No. 
Judge 
Division No. 
Plaintiffs, for cause of action against the defendants, alleges: 
JURISDICTION AND VENUE 
1. Plaintiffs are individuals who reside in Utah County, State of Utah. 
2. Defendants are governmental entities. 
3. Plaintiffs have complied with the Utah Governmental Immunity Act by serving 
defendants with a notice of claim. Defendants have failed to admit or deny the claim and more 
than ninety days have passed since the giving of the required notice. 
4. Plaintiffs have posted herewith an undertaking as required by U.C.A. § 63-30-
19, 1953, as amended. 
J :\ddl\wagner-t.com 
Our File No. 26,420 
5. Plaintiffs claims are for personal injuries which occurred in Utah County State 
of Utah. 
6. The court has jurisdiction over the subject matter and parties. 
7. Venue is properly place before this court. 
GENERAL ALLEGATIONS 
8. Plaintiff Tracy D. Wagner was doing business at the K-Mart store located at 
175 North West State Road in American Fork, Utah on October 16, 2001, at approximately 
12:30 p.m., and was standing in line with others at the customer service desk near the front of 
the store. Unknown to Tracy D. Wagner, a patient of the Utah State Development Center was 
in the store somewhere behind her. The patient became violent, took Tracy D. Wagner by the 
head and hair, and threw her to the ground and otherwise acted in such a way as to cause serious 
bodily injury to her. 
9. The patient in question was under the care, custody and control of the Utah 
State Development Center for a sufficient time that the agents and employees of the Center knew 
or should have known he had a history of violent conduct. 
10. The patient in question is an "incapacitated person" under any definition, 
including the definition found at Utah Code Ann. § 75-1-201(22). By reason of mental 
deficiency or developmental disability, the patient in question lacked sufficient understanding or 
capacity to be responsible, as a matter of law, for breaching any standard of care relating to any 
negligent or intentional tort. 
FIRST CAUSE OF ACTION 
11. The Utah State Development Center owed plaintiffs a duty of care to properly 
supervise the activity of the patient in question. 
2 
12. The agents and employees of the Center knew or should have known that the 
patient presented a danger to the public and that he either should not be taken to public places 
or he should be closely attended and controlled so as to protect the public from his violent 
character. 
13. The Utah State Development Center employees who had charge of the patient 
in question negligently took the patient to a public place and/or failed to adequately supervise 
the activity of the patient in question. 
14. The negligence and failures of the Utah State Development Center and its 
agents and employees proximately caused injuries to Tracy D. Wagner and damages to both 
Tracy D. Wagner and Robert Wagner. 
15. The Utah State Development Center is responsible for the conduct of the patient 
in question and for the conduct of its employees and agents who took the patient to the K-Mart 
store. 
16. The Utah State Development Center is an agency of the Utah Department of 
Human Services which is a division of the State of Utah. The State of Utah is liable for the 
actions of its divisions and agencies, and the Division of Human Services is liable for the actions 
of its agencies. 
17. Utah Code Ann. § 63-30-10 waives governmental immunity for injury 
proximately caused by a negligent act or omission of an employee committed within the scope 
of employment. 
18. Claimants have sustained special damages by reason of the negligence of the 
State of Utah, Department of Human Services, Utah State Development Center. Those special 
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damages include healthcare treatment expenses which include, but are not limited to, emergency 
care, chiropractic treatment, counseling, and plastic surgery care. 
19. Claimants have lost income and continue to lose income. Claimants have also 
suffered a loss of earning capacity. Claimants have not yet calculated the income losses, which 
are ongoing. 
20. Plaintiffs have sustained general damages as a direct and proximate result of 
the conduct of the defendants. The general damages include, but are not limited to, impairment 
to function, emotional distress and suffering, pain, and loss of activities. 
21. Plaintiff Robert Wagner has suffered a loss of consortium as defined under Utah 
Code Ann. § 30-2-11 in that his wife, Tracy D. Wagner, has suffered significant permanent 
injuries that have substantially changed the lifestyle of the claimants, including significant 
disfigurement and incapability of performing the types of jobs she performed before the inju?y. 
Wherefore, plaintiffs pray for judgment against the defendants as follows: 
1. For special damages in such amounts as may be established upon proof. 
2. For general damages in such amounts as may be established upon proof. 
3. For interest on all damages as may be provided by law. 
4. For costs of court. 
5. For such other and further relief as to the court seems just and equitable. 
DATED this ^ day of July, 2002. 
D^DAVID -LAMBERT, 'and' 
DOUGLAS W. FINCH, for: 
HOWARD, LEWIS & PETERSEN 
Attorneys for Plaintiffs 
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Court of Appeals of Utah 
Tracy D. WAGNER and Robert W. Wagner, Plaintiffs and Appellants, 
v. 
UTAH DEPARTMENT OF HUMAN SERVICES and Utah State Development Center, 
Defendants 
and Appellees. 
No. 20(150106-CA. 
March 18,2004. 
Fourth District, Provo Department; The Honorable Anthony W. Schofield. 
D. David Lambert and Leslie W. Slaugh, Provo, for Appellants. 
Mark L. Shurtleff, Nancy L. Kemp, and Barry G. Lawrence, Salt Lake City, for Appellees. 
Before Judges DAVIS, GREENWOOD, and THORNE. 
MEMORANDUM DECISION (Not For Official Publication) 
DAVIS, Judge: 
ft[l] Pursuant to rule 12(b)(6) of the Utah Rules of Civil Procedure, the State challenged the 
sufficiency of Wagner's complaint on the ground that her claims fall within an exception to 
the waiver of immunity provision of the Utah Governmental Immunity Act (the Act) because 
her injury arose from an assault and battery. See Utah Code Ann. § 63-30-10(2) (Supp.2003). 
[FN 1 ] The trial court agreed with the State and dismissed Wagner's complaint with prejudice. 
"When reviewing a dismissal based on [rjule 12(b)(6), an appellate court must accept the 
material allegations of the complaint as true, and the trial court's ruling should be affirmed 
only if it clearly appears the complainant can prove no set of facts in support of ... her 
claims." Wright v. University of Utah, 876 P.2d 3 80,3 82 (Utah Ct.App. 1994) (quotations and 
citations omitted). The trial court's dismissal pursuant to rule 12(b)(6) "is a question of law 
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that we review for correctness, giving no particular deference to the lower court's 
determination." Id. 
FN1. We cite to the most current version of this statute for the convenience of the 
reader. 
[TJ2] In effect, the Act "immunizes government entities from suit for injuries arising out of 
an assault or battery." [FN2] Id. " '[T]he words "arising out of are very broad, general and 
comprehensive. They are commonly understood to mean originating from, growing out of, 
or flowing from, and require only that there be some causal relationship between the injury 
and the risk [provided for].1" Taylor v. Ogden CitySch Dist, 927 P.2d 159,163 (Utah 1996) 
(alterations in original) (citations omitted). Under section 63-30- 10(2), Utah courts focus 
upon "the conduct or situation out of which the injury arose, not on the status of the party 
inflictingthe injury." S.H. v. State, 865 P.2d 1363,1365 (Utah 1993). Furthermore, an assault 
and battery need not be committed by a State employee to fall under the Act's intentional it ort 
exception to the waiver of immunity. See Higgins v. Salt Lake County, 855 P.2d 231, 240 
(Utah 1993) ("When we have considered claims that the [Sjtate's negligence permitted an 
assault by a person who was not a[S]tate employee, we have held uniformly that the [Sjtate 
is immune."). 
FN2. This provision of the Act states in pertinent part: 
Immunity from suit of all governmental entities is waived for injury proximately 
caused by a negligent act or omission of an employee committed within the scope of 
employment except if the injury arises out of, in connection with, or results from: 
(2) assault, battery, false imprisonment, false arrest, malicious prosecution, intentional 
trespass, abuse of process, libel, slander, deceit, interference with contract rights, 
infliction of mental anguish, or violation of civil rights[.] 
Utah Code Ann. § 63-30-10(2) (Supp.2003). 
fl[3] Three factors determine whether the State is immune from suit under the Act: 
"(1) Was the activity undertaken by the entity a governmental function and therefore 
immunized from suit under the general grant of immunity contained in Utah Code 
[Annotated section] 63-30-3[ (Supp.2003) ]? 
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(2) If the activity undertaken was a governmental function, has another section of the Act 
waived that blanket immunity? 
(3) If immunity has been waived, does the Act contain an exception to that waiver resulting 
in a retention of immunity against the claim asserted?" 
Taylor, 927 P.2d at 162 (citations omitted). 
[^ |4] Both the State and Wagner agree that the first two factors do not shield the State. 
Respecting the third factor, however, the State argues that the actions of Sam Giese, a 
mentally incompetent patient of the Utah State Development Center (the Center), a state 
agency, fit the intentional tort exception to the waiver of immunity under section 
63-30-10(2). Wagner argues that Sam Giese could not commit an intentional tort because 
M[m]entally incompetent people are incapable of forming the requisite intent to commit an 
intentional tort." 
fl|5] Accepting the material allegations of the complaint as true, see Wright, 876 P.2d at 
382, we must agree with the State. Wagner alleges that Giese, who was brought to a local 
department store by the Center as part of his therapy, injured Wagner when he "became 
violent, took Tracy D. Wagner by the head and hair, and threw her to the ground and 
otherwise acted in such a way as to cause serious bodily injury." Taking this statement as 
true, it is clear that, under our jurisprudence, Wagner's injury arose out of Giese's assault and 
battery. See Utah Code Ann. § 63-30-10(2). 
[Tf6] Wagner relies on Matheson v. Pearson, 619 P.2d 321 (Utah 1980), a case where a 
defendant intentionally struck and subsequently injured an individual with a Tootsie Pop, but 
no harm was intended because the defendant was merely playing an "adolescent prank." Id. 
at 322. The supreme court concluded that because "the defendant acted with no intent to 
harm the plaintiff and [his] acts did not create a substantial certainty of harm from which a 
harmful intent can be imputed," the defendant did not commit an intentional tort. Id. at 323. 
[Tf7] Matheson is distinguishable from this case because it did not involve the Act, which 
requires us to focus upon "the conduct or situation out of which the injury arose." S.H. v. 
State, 865 P .2d 1363, 1365 (Utah 1993); see also Wright, 876 P.2d at 383 (concluding that 
the Act barred claim by plaintiff alleging that the University was liable, under a theory of 
negligent hiring and supervision, for injuries suffered when its employee, with a known 
propensity for violence, assaulted plaintiff because the injuries arose from an assault and 
battery). When we examine Giese's conduct, it is clear that, unlike the defendant in 
Matheson, Giese committed an assault and battery because he created a "substantial certainty 
that harm [would] result" when he acted violently, took Wagner by her head and hair, and 
threw her to the ground. Matheson, 619 P.2d at 322. 
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[^8] Case law from other jurisdictions supports this conclusion. In a case dealing with the 
similar issue of whether an individual's mental state when committing an otherwise 
intentional tort prevented a tort victim from bringing suit against the federal government 
under the Federal Tort Claims Act, the Second Circuit Court of Appeals held that M[w]hile 
an insane employee may or may not be less culpable personally for such attacks, the question 
of whether the injury was perpetrated deliberately or accidentally does not depend upon the 
employee's sanity." Miele v. United States, 800 F.2d 50, 52 (2d Cir.1986). In Spaulding v. 
United States, 621 F.Supp. 1150 (D.Me. 1985), the court stated that "it seems extremely 
unlikely that Congress contemplated that [the intentional tort exception to the waiver of 
immunity under the Federal Tort Claims Act] would be avoidable on so amorphous a basis 
as the assailant's precise mental state at the moment of the commission of the tort." [FNB] 
M a t 1154. 
FN3.BothM/e/ev. UnitedStates, 800F.2d50(2dCir.l986)?and^at/Wmgv. United 
States, 621 F.Supp. 1150 (D.Me.1985), were quoted in dicta in Wright v. University 
of Utah, 876 P.2d 380, 386-87 (Utah Ct.App.1994). Today, we conclude that the 
reasoning from both Miele and Spaulding is persuasive and adopt it for this case. 
Hf9] Because Giese committed an assault and battery within the meaning of our jurisprudence 
interpreting the Act, we affirm the trial court's dismissal of Wagner's claims because they fall 
under the Act's assault and battery exception to the waiver of governmental immunity. See 
Utah Code Ann. § 63-30-10(2). 
WE CONCUR: PAMELA T. GREENWOOD and WILLIAM A. THORNE JR., Judges. 
